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The Challenge – And a Path to Change 

 

 The challenge at hand is to change the culture of the Customs and Border Protectoin (CBP), to 

instill professional standards of conduct, and to develop an internal organizational culture that accepts 

both accountability and transparency.1 

 Fortunately, there have been a number of important developments in police accountability in 

the U.S. in recent years, and the lessons of that experience point the way toward meaningful reform of 

the CBP. 

 

The Problem of the Culture of Police Organizations 

 

 The culture of police organizations is one of those subjects that everyone talks about but about 

which there is precious little social science evidence.2 

 In brief, the police culture consists of the routine work habits of police officers, particularly with 

respect to their interactions with people. One way to put it simply is to see it as what officers know that 

they have to do to avoid getting in trouble and, conversely, what they know they can get away with.  

 We can illustrate this point with reference to officer use of force.3  Does an officer have a clear 

understanding of when he or she may use physical force? Does an officer know that a use of force 

report must be completed with detail about what behavior led to the use of force? Does an officer know 

that the immediate supervisor will critically review the report, and in some cases demand more 

information, and in some cases file an excessive force report with internal affairs? Does the internal 

affairs (or professional standards) unit conduct critical investigations of excessive force reports, looking 

for contradictions, interviewing other officers, looking for possible witnesses?4 

 The American Immigration Council report No Action Taken clearly indicates that virtually all of 

the points in the preceding paragraph are not present in the CBP.5  The culture of the agency is one 

where officers are reasonably certain that they will not be forced to give true and complete accounts of 

why they used force, and that they are very unlikely to be disciplined for uses of force that would result 

in discipline in more professional law enforcement agencies. 
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How Do We Change the Police Culture? 

 

 How then do we change the culture of a police organization? As indicated at the outset, we have 

precious little social science research on police culture and even less on how to change it. 

 The good news is that we do have a growing body of experience with accountability-related 

police reform that is relevant to this issue.6  

The principal point of reference involves the various consent decrees negotiated by the U.S. 

Department of Justice Special Litigation Section as settlements in its “pattern or practice” litigation 

program. These consent decrees (or memoranda of agreement) include two key components:  the 

substantive reforms that are mandated and the court-appointed monitor who oversees implementation 

of the reforms. The latter, it needs to be stressed, is as equal important as the former.7 

 The substantive reforms consist of three basic components.8  

(1) State of the art use of force policies, broadly defined. The force policy includes 

detailed protocols related to officer documentation of incidents, the investigation of 

incidents, and the command review of patterns and trends. 

 

(2) An Early Intervention System (EIS).9 In brief, an EIS is a computerized data base of 

officer performance, with anywhere from five to 25 performance indicators. Officers 

identified as having a high rate of problematic incidents are subject to an 

Intervention that directly addresses their performance problems. 

 

(3) An open and accessible citizen complaint process.10 Citizen complaints are 

increasingly recognized as valuable “management information” that provide an 

indication of possible officer performance problems. Citizen complaints, moreover, 

are one of the important performance indicators in an EIS.11 

 

The principal function of a court-appointed monitor is to oversee the progress of the 

implementation of the above reforms and to make periodic reports that are public documents.12 In 

practice, monitors play several important roles. They not only prod the department to make continued 

progress toward full  implementation but also serve as a resource by providing models of policies and 

practices from other departments.  

The public reports provide a window into the department and represent an important element 

of transparency.13 

The role of court-appointed monitors can by legislative action be continued after the end of a 

consent decree in the form of a permanent independent, external monitor (often referred to as a police 
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auditor), which can serve to ensure the continuity of the reforms and provide an on-going avenue of 

transparency.14  

 

How Does This Process Change the Culture of a Department? 

 

 The reform process described above begins to change the culture of a law enforcement agency 

in several ways.  

 First, the state of the art use of force policy, in all of its dimensions, over time instills in officers 

the principle that they must account for their actions and be held accountable by supervisors for 

violations of department policies.15 

 Second, the Early Intervention System instills in officers the principle that they will be held 

accountable for documented patterns in their interactions with citizens, and will be subject to corrective 

intervention for performance problems.16 

 Third, as already mentioned, the court-appointed monitor introduces a new standard of 

transparency in the department.17 

 

Has the DOJ Consent Decree Experience Proven Successful?  

 

 There is a growing body of evidence that DOJ consent decrees have been successful in 

introducing new standards of accountability within the affected departments and by implication begun 

to change the culture of those organizations. 

 In their final reports, the court-appointed monitors in  Washington, DC, and Pittsburgh 

concluded that the departments in question had been significantly changed for the better.18 

 An evaluation of the Pittsburgh Police Bureau concluded that the department had been 

significantly changed for the better.19 

 An evaluation of the Los Angeles Police Department by a team from Harvard University 

concluded that the department was “much changed,” with significant changes in its “mainstream 

culture.” The reforms, moreover, did not adversely affect the department’s ability to respond to crime 

effectively, and crime in fact fell during the consent decree period.20 

 At a 2012 national conference on DOJ “pattern or practice” litigation sponsored by the Police 

Executive Research Forum (PERF), former chiefs and current high ranking commanders with 
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departments that had been subject to consent decrees  stated that despite the costs and pain of the 

consent decree experience their departments were better for as a result.21 

 Rank and file police officers regularly argue that the accountability-related reforms in consent 

decrees will cause them to reduce their law enforcement activities out of fear that they will be more 

likely to be disciplined.22 This argument is known by the name “de-policing.” Both the Pittsburgh and Los 

Angeles evaluations examined this argument and found no evidence to support it. In fact, there is no 

evidence from any source to support to “de-policing” argument.23 

 Are consent decrees expensive? Yes. But the dollar costs are offset by the significant reductions 

in prior civil liability costs of officer misconduct. 

 

The Relevance to the Customs and Border Protection Agency 

 

 Recent reports on the CBP document its shortcomings with respect to accountability and 

transparency.  

 

The American Immigration Council No Action Taken Report 

 

 ** The American Immigration Council report No Action Taken found that in 97 percent of the 

complaint allegation cases where a decision was reached no action was taken.24 

 ** The No Action Taken report concluded that the “complaint system is a rather ornamental 

component of the CBP . . . .” 

 ** The No Action Taken report cited cases where no disciplinary action was taken in a case 

where a female was kicked and she subsequently miscarried; where a person in custody was “stomped 

on his back after he had lain on the ground,” and no action was taken; where a person in custody was 

threatened with death (“Don’t Move or I’ll Kill You”), and no action was taken. 

 

The Police Executive Research Forum Use of Force Review: Cases and Policies Report 

 

 The Police Executive Forum Use of Force Review: Cases and Policies report found many policies 

and practices in the CBP that do not meet current best practices in the field, and in some instances have 

been the subject of reforms instituted decades ago.25 
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** CPB tolerates the use of deadly force in rock throwing incidents where there is no imminent 

threat to the life of the officer or another person. The threat to life standard for the use of deadly force 

was developed by municipal police departments as far back as 1972.26 

** The CPB permits the firing of weapons at moving vehicles where there is no imminent threat 

to the life of the officer or other people. This practice began to be forbidden by municipal police 

departments in 1972.27 

The two points above indicate that the CBP is forty years behind developments in the field of 

municipal policing in the U.S. 

** The CBP does not require officers to report all incidents where rocks are thrown at officers. 

The result is a lack of data that would provide a complete picture of patterns of threats to and assaults 

on officers.  

** The report found a “lack of diligence” in the investigation of use of deadly force incidents. As 

argued earlier in this paper, thorough investigations of all use of force incidents, both deadly and non-

deadly force, are a crucial component of establishing a culture of accountability.28 

** The CPB does not conduct trend analyses of use of deadly force incidents.29 An EIS system 

can provide both a detailed data base and an efficient means of conducting pattern and trend analyses 

of all critical incidents. 

**CBP officers do not have readily available less-lethal weapons that often can provide a better 

alternative to a critical incident than a firearm. 

 

The Culture of Cruelty Report 

 

 The Culture of Cruelty report documented a wide variety of abuses of human rights by the CBP. 

They include denial of food and water, physical abuse, denial of emergency medical attention, 

unsanitary detention facilities, extremes in temperatures in detention facilities, failure to return 

personal belonging, including documents, and other abuses.30 

 All of the abuses cited above can and should be subject to clear written policies and subject to 

an investigative process similar to the kind that is now standard in municipal policing with respect to the 

use of force. 

  

Implementing a Strategy of Accountability-Related Reforms 
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 Implementing accountability-related reforms that are likely to change the culture of the CBP 

requires a strategy involving several components. They include both external and internal reforms. 

 

Internal Reforms 

 

 The recommendations of the 2013 PERF report are excellent and consistent with current best 

practices in municipal policing.31 These recommendations should be aggressively pursued. An 

independent monitor to oversee the implementation process is strongly recommended. 

The PERF recommendations, however, are almost entirely limited to use of force policies, the 

investigation of use of force incidents, and use of force equipment. Missing from its recommendations 

are any related to internal and external monitoring, particularly independent external oversight of the 

CBP with respect to use of force and the treatment of persons in detention. This issue is discussed in the 

next section. 

The CBP should also take immediate steps toward implementing an Early Intervention System. 

An EIS is now recognized as a basic accountability tool for identifying and correction individual officer 

problems and also for analyzing patterns and trends in department-wide performance.32 

 

External Reforms 

 

 The Culture of Cruelty report recommends a system of “independent, non-governmental 

oversight of the CBP.”33 While this recommendation should be pursued, some important details of the 

exact form of independent oversight need further discussion. 

 In the judgment of this author, the oversight body should not engage in the direct investigation 

of complaints that are filed against the CBP or be responsible for the discipline of officers. This point 

may strike some people as counter-intuitive and it requires some explanation.34 

 If the goal is to develop a culture of accountability within the CBP, that entails making the CBP 

itself responsible for investigating complaints against its officers and taking appropriate disciplinary 

action where appropriate –subject to external review and monitoring.35  

 The principal role of the external oversight process should be to monitor the activities of 

internal accountability procedures of the CBP and not to supplant them. The review should involve 

regular reviews of force incidents to ensure that officers are complying with official policies, regular 

reviews of the investigation of force incidents to determine that they are thorough and unbiased, and 
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regular reviews of disciplinary actions to ensure that they are appropriate, proportional to the 

misconduct that has been identified, and free of any pattern of bias.36 

 Given the size of the CBP, it may be necessary and appropriate to conduct the reviews through a 

sampling process (e.g., 25% of all force incidents in a given quarter). 

 The findings of the reviews described above should be made public in periodic reports –with 

names of officers, private persons, and other personal identifiers redacted. Thus, the public report 

would read, “We examined X percent of all force incidents for a total of Y incidents. We found that in Z 

percent of the incidents, the officers were not in compliance with official policy. And so on. 

 The public reports should identify problems and deficiencies and include recommendations for 

improvement. When making recommendations, the public reports should freely draw upon best 

practices in municipal law enforcement. 

 CBP officials should have an opportunity to review the public reports in advance and attach their 

comments and criticisms. Apart from identifying clear factual errors, in no case should CBP officials have 

the power to censor or demand changes in the draft report. The external oversight agency, after all, 

should be an independent body over which CBP officials have no authority.  

 One of the special virtues of a permanent external oversight agency is its capacity to revisit past 

findings and recommendations to determine if the recommendations have been adopted.37  

 

Conclusion 

 

 A number of recent reports have documented the lack of accountability and transparency in the 

CBP. Documented abuses include unjustified use of deadly force, other forms of force, and abuses of 

basic human rights. 

 The key problem is the culture of the CBP, which as this paper has argued is a function of the 

absence of meaningful accountability policies and procedures. 

 Recent developments in police accountability in the area of municipal policing in the U.S. 

provide a road map for instituting proper accountability-related reforms, introducing transparency in 

the CBP, and ultimately changing the culture of the agency for the better. 

 The road map includes two basic elements: First, introducing recognized best practices with 

respect to policies on all forms of use of force and other critical actions by CBP offices; Second creating a 

process of independent external oversight of the agency that will ensure compliance with new policies 

and practices, the continuity of reforms, and a culture of transparency. 
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